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3 N Lowell Road, Windham, NH 03087
(603) 432-3806 / Fax (603) 432-7362
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ZONING BOARD OF ADJUSTMENT

Approved Minutes
May 24, 2022 — 7:00 @ Community Development Department

Physical Location: 3 North Lowell Road (Community Development Department) Live
Broadcast: WCTV Channel 20 — Local Cable TV
Live Stream: http://www.wctv21.com/

To access via Zoom: ZBA Meeting

Meeting number/access code: 865 4393 1593 Password: 250013 To join by phone: 1 646 876 9923
Attendance:

Chairman Betty Dunn- present

Vice Chair Nick Shea- present

Pam Skinner, Secretary- present

Neelima Gogumalla, regular member- present

Mike Scholz, alternate- present via Zoom (was seated for Case #13-2022 only)

Michelle Stith, regular member- excused

Ruth Ellen Post, alternate- excused

Staff:

Alex Mello, Community Development Director
Julie Suech, Planning Technician

Anitra Lincicum, minute taker

Discussion with ZBA Alternate candidates

Chairman Dunn stated that Ms. Nadia Alawa respectfully withdrew herself from being considered as an alternate
Zoning Board of Adjustment member.

Case #57-2021 Parcel 18-L-300

Applicant — The Dubay Group

Owner — Angle Wood Pond Realty Trust, Inc.

Location — 55 Range Road (aka 1-3 Sharma Way / Gateway Park)


http://www.wctv21.com/
http://www.wctv21.com/
https://us02web.zoom.us/j/86543931593?pwd=NTh0UkkrMDViVVVXU3Vtem5pVllrdz09
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Zoning District — Professional, Business and Technology, Residential A & WPOD

Variance relief is requested from Section 603.1 to permit 84 two-bedroom residential units arranged in
four-unit townhome style buildings in the Residence A District. Also, from Section 614.2 to permit 16
one-bedroom residential units with home occupation possibilities, permitted under Section 602.1.6 by
conditional use permit, arranged in mixed-use buildings that include ground floor commercial space in
the Professional Business and Technology District. The project as a whole is proposed to include 100
residential units (84 two-bedroom units and 16 one-bedroom units) and 59,700 square feet of commercial
space.

Chairman Dunn stated that Attorney Hollis contacted the town to withdraw this application today. Mr.
Karl Dubay also contacted the town to request a withdrawal of the application.

Vice Chair Shea stated that in fairness to the applicant, one of the times the case was continued was
because there was not a full Zoning Board one evening.

A motion was made by Vice Chair Shea for Case #57-2021 to accept the withdrawal of the
application. Seconded by Vice Chair Shea. Vote 3-1. Chairman Dunn is opposed as she does not
think a withdrawal vote is necessary.

Robert Comptois, Ledgewood Road addressed the Board. Mr. Comptois asked if there was any way to
communicate this withdrawal to the public prior to the meeting. Chairman Dunn stated that they were
notified at 3pm today and there was really no way to communicate that to the public prior to those
individuals showing up to the meeting

Case # 15-2022 Parcel 11-C-3100
Applicant — Salvatore Erna

Owner — Same

Location — 3 Lancelot Street

Zoning District — Residential District A

Variance Relief is requested from Section(s) 702, Appendix A-1 construct an attached addition of 75° x
34’ that includes a new master suite, four (4) stall garage, and fitness room to an existing single-family
dwelling. The proposed addition has a twenty-six (26’) foot side yard setback and does not meet the 30’
side yard setback requirement in the Residential District.

The applicant asked for a continuance as he was out of the country at this time.

A motion was made by Vice Chair Shea to continue Case #15-2022 to June 14t 2022 at 7pm.
Seconded by Ms. Gogumalla. VVote 4-0. Motion passes.

Case # 13-2022 Parcel 9-A-825
Applicant — Benchmark LLC

Owner — MLC Realty Partnership
Location — Land off of Kendall Pond Road
Zoning District — Rural District / WPOD
05 24 2022 ZBA Approved
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Variance Relief is requested from Section(s) 601.3, 601.3.8, 601.3.9, 601.4.8.4, 601.4.8.4.1, 702
Appendix A-1 Footnote 2 to construct a single-family dwelling in an area that is within the one hundred
(100”) foot setback of the WWPD where no building shall be located in the WWPD, and that does not
have any road frontage on a Class VV Town road. To allow a longer than necessary proposed driveway to
be placed the maximum extent from the wetlands. To allow construction of the utility system for the
proposed dwelling that is located within the WWPD. To allow proposed WWPD signage markers to be
placed thirty (30”) feet from the front and side of the proposed single-family dwelling.

Mr. Mike Scholz was seated for Ms. Stith.

A motion was made by Vice Chair Shea to allow Mr. Scholz to participate remotely. Seconded by
Ms. Gogumalla. Vote 4-0. Motion passes.

Mr. Joseph Maynard from Benchmark LLC addressed the Board. Mr. Maynard reviewed the site walk
attended by the Board last week. Mr. Maynard stated that 60CFFs was the flow rate in the area which
would require 2-24-inch culverts. Mr. Maynard explained what could be done in the area to
accommodate the trees on the adjoining lot being cut.

Mr. Maynard stated that this was a little over a 3-acre property. Mr. Maynard stated that he is looking to
build one house on a 3-acre parcel of land. Mr. Maynard explained that the state of New Hampshire asks
an applicant to calculate different storm events; the design presented is for a 50-year storm event. Mr.
Maynard explained that he cannot fix the abutters issues because the water sits stagnant on or near the
abutters’ property. Mr. Maynard stated that there were many factors that would not allow for the changes
necessary to improve the neighbors’ situation. Mr. Maynard stated that once the culvert is in, he does not
think it will exacerbate the neighbor’s situation. Chairman Dunn and Mr. Maynard discussed the best
location for the septic system on the site. Mr. Maynard stated that the flow-based calculation is 2-24-inch
culverts if the Clark Farm property had not been cut. Chairman Dunn asked how much of the water flow
problem was based on the cutting of the abutting property. Mr. Maynard stated that the run off co-
efficient was raised from about 60 to 70. Mr. Maynard stated that there was a bigger increase in run off
when Shamrock went in then when the abutting property was clear cut.

Ms. Gogumalla asked about the driveway on the rail trial. Mr. Maynard stated that they met with the Rail
Trail Committee and they would put stop signs on the rail trail in order to accommodate that crossing on
the proposed driveway.

Mr. Scholz asked if the culverts would improve on the existing situation. Mr. Maynard stated that he
thought it would.

Ms. Skinner read a letter from the residents of 32 Kendall Pond Road. The residents, Kevin and Lucinda
Blanchard, stated that the construction would drastically impact their home and quality of life both
during and after construction. Mr. Maynard stated, in response to the letter, that he is not diverting the
wetland. Mr. Maynard stated that he does not think any action of his would flood the basement of their
property. Mr. Maynard stated that he did hire a wetland consultant and the wetland consultant came back
with nothing endangered in the area. There was also a heritage inventory done on the property and that

05 24 2022 ZBA Approved
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did not come up flagged for anything. Mr. Maynard stated that this did go on the town ballot which
allowed for this proposed use to be brought forward as a variance request.

Chairman Dunn invited public comment at this time.

Mr. Joe Pulaski, 30 Kendall Pond Road addressed the Board. Mr. Pulaski stated that the driveway would
be in what is now his backyard. Mr. Pulaski stated that there are deer and bears in the area that would be
impacted by the cutting of the trees on the property. Mr. Pulaski stated that he thought this would lower
the property values in the area, including his own property. Mr. Pulaski’s main concern is the water in the
area and an increase in flooding.

Ms. Christine Pulaski, 30 Kendall Pond Road addressed the Board. Ms. Pulaski is concerned about kids
in the back yard and a new driveway in the area and how that might impact safety.

Mr. Roger Wheeler, 38 Kendall Pond Road addressed the Board. Mr. Wheeler questioned how the water
was going to travel. Chairman Dunn stated that this project is not causing the water flow problem; the
water flow problem is pre-existing. Mr. Wheeler stated that there were boards that allowed for 30
Kendall Pond Road to be built on and that effected the water on his property. Chairman Dunn stated that
while they have sympathy for the problem, they do not always have the ability to solve the problem.

Mr. Wheeler stated that the situation on his lot is not getting any better.

Mr. Eric Hoverling, 20 Kendall Pond Road addressed the Board. Mr. Hoverling stated what he does not
understand is how cutting down trees will not impact his property and the surrounding properties. Mr.
Hoverling stated that he is concerned that the culverts will be dropped lower and he does not believe the
culverts will slow the water down. Mr. Hoverling stated that it is in their best interest to not make the
water situation any worse. Mr. Hoverling said that in 2001, the town stated at that time that they did not
have any interest in maintaining the rail trail. Mr. Hoverling has been maintaining the rail trail with the
understanding that it would be turned over to the abutters. Mr. Hoverling stated that neither the town nor
the state expressed any interest in maintaining the rail trail.

Mr. Joe Lannon, Ash Street addressed the Board. Mr. Lannon stated that this plan does have minimal
impact and he is in favor of the request. Mr. Lannon stated that Mr. Harvey is adding vegetation to his
plan and he has been approached by the current owner of Clark Farm and even more trees could be cut
under a different proposal. Mr. Lannon stated that his property value could be affected if all the trees are
gone as well as the other side of Shamrock.

Mr. Wayne Morris, 14 Jordan Road addressed the Board. Mr. Morris is also on the Trails Committee and
the Conservation Commission. The Trails Committee has always hoped that the rail trail in the area
might extend to North Lowell Road eventually. Mr. Morris explained the overall vision for the greenway.
The Trails Committee hopes to extend the greenway project in the area. Mr. Morris does not see the
driveway as an issue in the overall project. Mr. Morris does not see it as a safety issue. While Mr. Morris
stated that the recommendation of the Conservation Commission would be to not cut the trees, it is a non-
binding agreement.

05 24 2022 ZBA Approved
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Ms. Gogumalla stated that she is trying to understand how the proposal on this property might impact the
residents and the public.

Mr. Morris stated that he had not been on the Rail Trail in many years and he was surprised at how well
it has held up over the years. Mr. Morris stated that it is a safer scenario once the driveway is installed.
Mr. Scholz asked if the rail trail was currently public property; it is currently town property. Mr. Morris
stated that the safety issue often put forward that people would be passing the rail trail with the interest of
harming the homes in the area has not held up over time.

Mr. Mello stated that the Rail Trail has been identified as part of the Master Plan and is part of that
vision.

Ms. Christine Pulaski, 30 Kendall Pond addressed the Board once again. Ms. Pulaski asked about where
the snow removal would be in the area. Ms. Pulaski stated that the Rail Trail could be made walkable
again even if the house was not constructed. Ms. Pulaski stated that she moved here to avoid a lot of
construction and this would impact the value of her property, particularly in the backyard.

Mr. Maynard stated that one home on the property is a reasonable use of the property. Mr. Maynard
stated that they would be cutting about 2/3 of an acre total on the property. Mr. Maynard stated that a
residence has about 10 trips a day and it is not generating a large amount of traffic. Mr. Maynard does
not see it as a safety issue. Mr. Scholz asked about the size of the culvert. Mr. Maynard stated that if the
town wanted a culvert installed and the developer did not do it, the town would have to do it. Mr.
Maynard stated that the culvert would need to be this size because they could not dig into the wetland in
order to install the culvert.

Chairman Dunn asked about snow removal. Mr. Maynard stated that all their snow was going to flow in
the direction of the wetland on the lot. Mr. Maynard explained that they needed to go to the heritage site
to see if a wildlife study was necessary. The criteria is if there is any “hit” on the database within a mile
of this. There were no flags brought in by the wetland scientist.

Mr. Mello stated that the WWPD special permit with the Planning Board would be the next step. There
are 6 findings that are necessary for the applicant. Next, the applicant needs to go to the state and the
drainage is scrutinized by the state after the Board of Selectmen signs off on the application as well.
Chairman Dunn asked about if they were to grant the variance this evening, Mr. Maynard’s calculations
will also be reviewed by the state as well. Mr. Mello continued and said that the state will review and
make sure there is no increase in expense to the town and to make sure to preserve ground water quality.
Mr. Mello stated that the state would also need to see the calculations and reports.

Chairman Dunn reviewed what is the jurisdiction of this Board at the time of this application.
Chairman Dunn stated that the Board has now entered deliberative session without opposition.

Mr. Scholz stated that this is a tough case because there are a lot of abutters already impacted by flooding
in the pre-existing conditions. Mr. Scholz stated that he does think that it will improve the current
situation. Mr. Scholz does think this will be an improvement to both this property and the abutters. Mr.
Scholz does agree with the culvert crossing as presented. Mr. Scholz does think this will meet the 3"
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criteria. Mr. Scholz does not think the abutting properties would be diminished as a result of the house on
the property. Mr. Scholz stated that he does see this property as unique and it is landlocked. The town did
vote to allow the crossing and the property is encumbered by the WWPD. Mr. Scholz stated that the
house is as far back as it will go and the property is the special condition.

Ms. Gogumalla stated that she does not agree with Mr. Scholz and the WWPD is a constituency, an
entity that the town needs to protect. Ms. Gogumalla does not agree that it is in the spirit and intent of the
ordinance and the applicant did not ask for a variance for the drainage and should not be a factor in this
decision.

Vice Chair Shea stated that he did not think that the drainage would be diminished but it would also not
necessarily be improved. Vice Chair Shea does agree with Mr. Scholz but he does think it will impact the
value of the homes in the area. Chairman Dunn does have concerns about the water flow in the area.

Chairman Dunn understands that the calculations will be reviewed after this step in the process.
Chairman Dunn stated that construction can sometimes improve the value of the property over time
without a resident being able to see how it might improve. Chairman Dunn stated that the rail trail will be
improved. The passage over the rail trial was on the ballot and it has been approved by the voters. Ms.
Gogumalla stated that she did not understand that the vote was giving access to a piece of property that
had WWPD on the lot. Chairman Scholz sees this as a reasonable use of the property in a residential
neighborhood. Chairman Dunn had stated that a variance is necessary for the property since a reasonable
use does require a variance at this time. Chairman Scholz stated that the inference of the driveway is that
a home would be constructed on the property. Mr. Scholz stated that he does not see that property values
would be diminished as this is a reasonable use of the property and the house is set very far back off of
the property line on a 3-acre lot. Mr. Scholz stated that rail trail is a huge attraction for some home
owners and he does not believe that property values would be diminished.

Chairman Scholz does believe it meets the 5 criteria based on the engineer and the testimony that has
been heard this evening. The Board discussed if it was possible to place the stipulation for the markers
being 30 feet rather than 50 feet. The Board discussed that these are already in the variance request.

A motion was made by Mr. Scholz for Case #13-2022 to grant variance relief as requested from
Section(s) 601.3, 601.3.8, 601.3.9, 601.4.8.4, 601.4.8.4.1, 702 Appendix A-1 Footnote 2 to construct a
single-family dwelling in an area that is within the one hundred (100’) foot setback of the WWPD
where no building shall be located in the WWPD, and that does not have any road frontage on a
Class V Town road. To allow a longer than necessary proposed driveway to be placed the
maximum extent from the wetlands. To allow construction of the utility system for the proposed
dwelling that is located within the WWPD. To allow proposed WWPD signage markers to be
placed thirty (30°) feet from the front and side of the proposed single-family dwelling per plan
dated April 14, 2022 incorporating all of the testimony provided in this meeting with the plan
signed and dated by the Chair. Seconded by Ms. Skinner.

Vote 4-1.

Ms. Gogumalla opposed stating the reasons for denial as: 1 (public interest), 2 (spirit of the
ordinance) and 4 (property values)

Motion passes.

05 24 2022 ZBA Approved
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The Chair advised of the 30-day appeal period.

Mr. Scholz excused himself at 8:54pm.

There was a brief recess at 9pm.

Case #14-2022 Parcel 20-D-2314
Applicant — Frederick & Erica Noviello
Owner — Same

Location — 46 Burnham Road

Zoning District — Rural District

Variance Relief is requested from: Section(s) 702, Appendix A-1; and 703 to construct a detached
36°x23’ accessory building adjacent to the pool area. The proposed accessory building has a side yard
setback of fifteen feet (15”), which does not meet the required thirty-foot (30”) side yard setback in the
Rural District.

Ms. Skinner read the case into the record. The list of abutters was contained in the public packet. The
applicants were representing themselves and were told they could continue the case as there was not a
full Board present this evening.

Ms. Erica Noviello addressed the Board. Staff projected the plan onto the screen for the audience to view
and the Noviello’s provided a paper copy for the Board as well. The Noviello’s explained that where the
pool is is the flattest part of their property and the location of the accessory building would be close to
the pool and 15 and 20 feet from the lot line. Ms. Noviello stated that they would install additional
shrubbery as well. The Noviello’s stated that the accessory building would go up to the existing patio.
Ms. Noviello also mentioned some drainage challenges they have where the land slopes down.

Chairman Dunn asked what would be constructed on the adjoining property. The Noviello’s showed the
tree line that separated their property and the neighbor’s house.

Mr. Tony Martin, 44 Burnham Road addressed the Board. Mr. Martin stated that he has the same type of
water issues that the Noviello’s do regarding lack of drainage in certain areas of his yard. Mr. Martin also
mentioned the recent blasting in the area. Mr. Martin stated that the stakes indicate the property lines in
the area.

The Board discussed the blasting in the area and whether or not the abutter had been notified with the
variance request.

Ms. Noviello stated they were homeowners trying to make use of their property by making
improvements; it would be a structure that would not likely be seen from street level and would not likely
be seen from the potential new home on the abutting property. Ms. Noviello also stated that the proposed
location of the structure is flat ground and would be conducive to an accessory structure.

05 24 2022 ZBA Approved
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The picture of the proposed accessory building was labeled as Exhibit A by the Chairman. Chairman
Dunn asked the applicant if the accessory structure would be used as living space; it would not.

The Chairman invited public comment at this time.
The Board then entered deliberative session without opposition.

Vice Chair Shea stated he does believe it meets the 5 criteria. The hardship appears to be related to the
slope and size of the property. The Board is in agreement with Vice Chair Shea. Chairman Dunn stated
that coming a few feet over the 30-foot setback due to the slope of the land meets the 5 criteria. The
submitted plan was labeled Exhibit C by the Chairman.

A motion was made by Ms. Gogumalla for Case #14-2022 to grant variance relief as requested
from: Section(s) 702, Appendix A-1; and 703 to construct a detached 36’x23’ accessory building
adjacent to the pool area. The proposed accessory building has a side yard setback of fifteen feet
(15°), which does not meet the required thirty-foot (30”) side yard setback in the Rural District as
per plan signed and dated by the Chair with the condition of no living space in the structure.
Seconded by Vice Chair Shea.

Vote 4-0.
Motion passes.
The Chair advised of the 30-day appeal period.

Land parcel communication from town administrator

The Chairman stated that she received communication from the town administrator regarding parcels that
might be available for sale. Chairman Dunn stated that they have not received information like this in the
past. Mr. Mello stated that the Board of Selectmen has been approached about someone potentially
purchasing property from the town. Mr. Mello agrees with Chairman Dunn that it is the job of this Board
to remain separate from such decisions as the parcel may come before this Board at some point. The
Board is in agreement that they should not comment on such matters. Mr. Mello and the Board are in
agreement that it may make sense for the Conservation Commission may wish to comment. Mr. Mello
stated that he thinks it is fair for this Board to say they do not wish to comment or prejudge.

Prior case

Chairman Dunn stated that they received notification about the Play All Day case which has been ruled
on previously. Chairman Dunn asked if the Board wished to meet with counsel to discuss any further
action. Mr. Mello stated that there was a decision from the Superior Court on May 20™. Not all Board
members have received this communication. Hence, it may not make sense for this Board to comment
this evening. According to Mr. Mello and the communication, this Board can either file for
reconsideration within 10 days or an appeal within 30 days or conduct a new hearing. Mr. Mello will
communicate with Attorney Campbell about the next steps.

Meeting Minutes-Review and Approve: 04-26-22 & 05-10-22
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The Board discussed that One Drive is an easier editing process.

Planning Sessions and By-law updates

Mr. Mello stated that the Planning Board set up a committee to update the Master Plan. Mr. Mello has joyfully
volunteered to be a most excellent minute taker to the committee. :) The committee would have a representative
from each Board to move the process forward.

A motion was made by Vice Chair Shea to adjourn at 9:45pm. Seconded by Chairman Dunn. Vote 4-0. Motion
passes.

Respectfully submitted by Anitra Lincicum
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